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IN THE COURT OF THE SESSIONS JUDGE ::::::: NALBARI  

 

 

 CRIMINAL APPEAL No. 10  OF 2013 

 

From the judgment and order dated 22.1.13 passed by learned Chief Judicial 

Magistrate, Nalbari in G.R. Case No. 817/11 u/s 342/354 IPC. 

 

   Present  : Mrs. S. Begum 

           Sessions Judge, 

           Nalbari.      

      

    

   Sri Deben Rajbongshi  

            S/o. Late Rahi Rajbongshi 

        Vill. Namati 

   P.S. Nallbari 

   Dist. Nalbari                            …........... 

Accused/Appellant 

     

    -Vs- 

    

   State of Assam                       …............ 

Respondent 

 

This appeal petition having been finally heard on 12.11.18 in presence of: 

 

 Advocate for the Appellant      : None appeared at the time of hearing 

 Advocate for the Respondent  : Public Prosecutor 

 

 Date of hearing     : 12.11.2018 

 Date of judgment  : 26.11.2018 

 

J U D G E M E N T 
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1. The instant appeal has been preferred by one Deben Rajbongshi u/s 

373(3)(a) r/w section 389 of Cr.P.C. challanging impugned judgment and order dtd. 

22.1.13 passed by learned Chief Judicial Magistrate, Nalbari in connection with G.R. 

Case No. 817/11 whereby the learned C.J.M. convicted the accused/appellant u/s 

342/354 IPC and sentenced him to undergo S.I. for 3 (three) months for the offence 

u/s 342 IPC and S.I. for 6 (six) months for the offence u/s 354 IPC. 

2. The gist of the prosecution case is that, on 14.6.11 at about 7 am the 

accused person called the daughter of the informant Madhab Rajbongshi namely 

Miss 'X' (hereinafter called as Miss 'X') to his house and closed the door and outraged 

the modesty of Miss 'X'. After getting information when the villagers went to the 

house of the accused, said Miss. 'X' came out from the house of the accused being 

cried. A village meeting was held in the village in this regard but as the accused was 

absent in the meeting, no decision was arrived at.  It is stated in the FIR that said 

Miss 'X' is dearth in speaking and suffering from autism. 

3. On receipt of the 'ejahar' from the informant Madhab Rajbongshi  police force 

set into motion and after completion of the investigation  submitted charge sheet 

against the accused Deben Rajbongshi u/s 342/354 IPC. 

4. While the accused entered into his appearance before the learned Trial Court, 

learned learned Trial Court explained the offence u/s 342/354 IPC to the accused to 

which he pleaded not guilty and claimed to be tried. 

5. The prosecution to bring home the charge against the accused examined as 

many as nine witnesses. Defence case is of denial. At the conclusion of the trial, 

learned Trial Court convicted the accused u/s 342/354 IPC and sentenced him as 

discussed above. 

6. On being aggrieved with the judgment and order passed by the learned Trial 

Court, the accused preferred the instant appeal on various grounds. It is stated that 

the learned Trial Court without proper appreciation of evidence on record convicted 

the accused  erroneously and same is liable to be set aside. It is submitted that there 

is material discrepancy between testimony of the witnesses but the learned Trial 

Court ignoring the discrepancy erroneously convicted the accused. It is also 
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submitted that there is material contradiction between the testimony of the 

witnesses with the earlier statement before the I/O and in spite of having such 

contradiction, learned Trial Court convicted the accused ignoring those contradictions 

on material point. On the above grounds the appellant side prayed for setting aside 

the impugned judgment and order passed by learned Trial Court.  

7. Per contra, the prosecution side argued supporting the impugned judgment 

and order passed by learned Trial Court. Learned P.P. submitted that the judgment 

passed by learned Trial Court is based on evidence on record and it does not require 

any interference by Appellate Court. 

8. On the basis of the rival contention of the parties, let me scrutinize evidence 

on record to determine whether the order of conviction passed by the learned Trial 

Court is erroneous and it requires any interference by the appellate court.  

9. In the instant case, the victim is the vital witness and she testified during her 

evidence that on the date of occurrence, at about 7 am, while she was sitting under 

a date tree, then the accused Deben Rajbongshi called her to his home. When she 

entered into the house of the accused, accused bolted the door from inside and 

caught hold of her waist. He tried to ravish her. While she raised hue and cry, at that 

moment, her elder sister came to the place of occurrence and started kicking the 

door from outside and thereafter, the accused unlocked the door and then she came 

out. She disclosed that she returned back to her house with her elder sister and later 

on, while she met her mother, she apprised the matter to her  mother. PW 5 Padma 

Rajbongshi, who resides in the same village to that of the victim, testified that on the 

date of occurrence, at about 7 a.m., she noticed the victim picking date from date 

tree standing at the courtyard of the temple. She disclosed that the date tree was 

near her house. It is disclosed that her husband informed her that accused called 

Sunu @ Malabika to his house and she did not return back. Her husband asked her 

to inform Sunu's mother. She disclosed that immediately she went to the house of 

the victim and informed her elder sister Nabanita about the said fact. She and 

Nabanita came to the house of the accused but they found the door of the house of 

the accused in locked condition. They heard the scream of the victim and then 
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Nabanita knocked at the door and accused opening the door immediately fled away 

towards 'basti'. They noticed Sunu in weeping condition. While they inquired what 

happened then Sunu revealed that accused asked her to sweep the floor and 

thereafter locked the door of the room and embraced her by catching her waist and 

at that moment she raised hue and cry. The defence side could not dislodge the 

evidence of PW 5 in spite of thorough cross examination and her evidence is found 

to be reliable. 

10. PW 4 Nabanita Rajbongshi, who is the elder sister of the victim disclosed that 

her sister, who is the victim is a mentally retarded child. On the date of occurrence 

i.e. on 14.6.11, at about 7 am, while she was at her house, she noticed Malabika 

coming towards the road. It is disclosed that one Sri Padma Rajbongshi came to their 

house and inquired about her mother. As her mother was not at house, so Padma 

informed her that the accused called her sister Miss 'X' to his house. Immediately, 

thereafter she and Padma Rajbongshi went towards the road and heard scream of 

the victim from the house of the accused. Then they immediately rushed to the 

house of the accused and seeing the door of the house in closed condition from 

inside, she knocked at the door. Thereafter the victim came out from the house of 

the accused in weeping condition. It is also disclosed that accused also came out 

from the house and it is disclosed that while they enquired the victim what 

happened, then she informed them that accused asked her to sweep the floor of his 

house and thereafter, locked the door and grabbed her from backside. She took her 

sister to the house and while her father arrived at the house, then she informed 

about the incident to her father.  

11. During cross examination, she revealed that her house and the house of the 

accused are adjacent to each other. She disclosed that Padma came to their house 

10-15 minutes after Malabika went out from the house. Though this witness was 

thoroughly cross examined but nothing could be elicited by the defence to raise 

doubt upon her testimony.  

12. PW 1 Madhab Rajbongshi is the informant cum father of the victim. He 

disclosed that while he returned back from the cultivation field to his house at 7.30 
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am, he noticed a huge gathering at his house and on enquiry, he could know that his 

daughter was molested and modesty of his daughter was outraged by accused 

Deben. On enquiry, the victim informed him that the accused called her to his house 

and asked her for  sweeping the house and thereafter, he bolted the door from 

inside and tried to rabish her. He further deposed that accused Deben fled away 

from the house when he searched for him. He convened a village 'mel' to resolve the 

dispute and so, there was delay of two days in filing the 'ejahar' by him. He lodged 

the 'ejahar' and he exhibited the 'ejahar' as Ext. 1. It is straightly denied by him that 

there was land dispute between him and the accused and that, earlier for the said 

dispute quarrel took place between them.  

13. PW 2 Parijat Das, who is mother of the victim, testified that in the morning of 

the day of occurrence, at about 7 am, she went to the field for providing tea to her 

husband. On the way back, she could know from her elder daughter Nabanita that 

the victim, who is her younger daughter, was molested by accused at his house after 

bolting the door from inside.  

14. PW 6 Nila Rajbongshi testified that she could know that on the date of 

occurrence, the accused brought the victim to his house and embraced her inside his 

house by locking the door of the house and that, later on the sister of the victim 

brought the victim from the house of the accused. 

15. PW 8 Abhiram Rajbongshi deposed in his evidence that on the date of 

occurrence, while he was collecting cow-dung at the field of the Namghar, he noticed 

that accused called the victim, who was under a date tree, to his house and 

accordingly, the victim went to the house of the accused. As suspicion arose in his 

mind so he informed his wife about the fact that the victim was called by the accused 

and that, she did not return back from the house of the accused. His wife went to 

the house of the victim to inform her mother and his wife along with the elder sister 

of the victim went to the house of the accused. It is disclosed that he heard scream 

of the victim from the house of the accused and while his wife and elder sister of the 

victim knocked at the door of the accused, as the door was locked from inside, then 

the accused by unlocking the door fled away from his house and the victim also 
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came out from the house. It is disclosed that victim informed them that the accused 

embraced her. 

16. PW 7 Suresh Rajbongshi is a reported witness. He stated that on the next day 

of the occurrence, 'mel' was held at the 'Namghar' on the basis of the complaint 

lodged by the informant but as the accused did not appear so, the informant lodged 

the 'ejahar'. 

17. PW 9 is I/O, who investigated the case and after completion of the 

investigation he submitted charge sheet against the accused. 

18. While considering the evidence on record, it is found that the whole 

prosecution case rests on the evidence of the lone eye witness who is victim herself. 

The victim was a minor girl at the time of occurrence. She is also a mentally retarded 

child. It is well settled principle of law that testimony of a child witness should not be 

rejected only on the ground of witness being of tender age but the evidence of such 

witness has to be scrutinized with care and caution.  

19. Section 118 of the Indian Evidence Act dealt with the testimony of a child 

witness. This section contemplates that all persons are competent to testify unless 

the court considers that by reasons of tender year, extreme old age, disease or 

infirmity they are incapable of understanding the questions put to them and giving 

rational answers to them.  

20. Our Hon'ble High Court in (2007) 3 GLR 612 in para 13 held as follows- 

           “A bare perusal of the provisions of law above mentioned would go to 

manifestly indicate that a person either a minor or lunatic is not incompetent to 

testify, unless he is prevented by his minority or lunacy as the case may be from 

understanding the questions put to him and giving rational answers to them” 

21. On the backdrop of the above settled principle of law regarding competency 

of child witness now, let me scrutinize the testimony of the victim, who is examined 

as PW 3 by the prosecution. During recording evidence of the victim, she vividly 

described how on the date of occurrence, in the morning hours at about 7 am, while 

she was sitting under a date tree, the accused called her to his house and while she 

entered into the house of the accused, he embraced her by holding her waist and 
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tried to ravish her in an undecent manner. According to her evidence, while she 

raised hue and cry, at that time her elder sister arrived at the place of occurrence 

and then while she knocked at the door then the door was unlocked by the accused 

and she immediately came out from the house of the accused and her elder sister 

and another lady brought her to the house. Though, there are some minor 

contradictions in the statement of the victim to that of her earlier statement u/s 161 

Cr.P.C., those contradictions are not material contradictions and does not go to the 

root of the case. Except some minor contradictions and omission nothing could be 

elicited by the defence during the cross examination of the victim that what she had 

stated against the accused is false or concocted one. Nothing could be shown by the 

defence why the victim would falsely implicate the accused with such type of 

shameful occurrence. Usually, girls of Assamese society are shy in nature and they 

would not speak such type of incident on imagination. The victim's evidence, 

regarding the fact that she was called by the accused on the date of occurrence in 

the morning hours while she was sitting under a date tree, was corroborated by PW 

8 Abhiram Rajbongshi, who at that particular time was collecting cow dung at the 

Namghar field which was situated near the date tree under which the victim was 

sitting. He also supported the evidence of the victim that the victim went to the 

house of the accused, as the accused called her. This witness PW 8 also informed his 

wife Padma Rajbongshi about the said fact as the victim did not return back from the 

house of the accused. His evidence shows that his wife immediately went to the 

house of the victim to inform the mother of the victim about the said fact. No 

contradiction in his evidence could be elicited by defence regarding the above 

testimony. The evidence of PW 8 regarding the above fact has been corroborated by 

his wife PW 5 Padma Rajbongshi. From her evidence it appears that, she visited the 

house of the victim after getting the information from her husband in the morning of 

the date of occurrence that the victim, who was called by the accused, did not return 

back from the house of the accused. It is deposed by her that she informed the 

matter to Nabanita who is elder sister of the victim and both of them came to the 

house of the accused. She testified that while Nabanita knocked the door of the 
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house of the accused, then the accused fled away from the house by unlocking the 

door and they noticed the victim coming out from the house of the accused in 

weeping condition. She also disclosed about the victim reporting to them that the 

accused embraced  her inside the house of the accused. The testimony of this 

witness is found to be firm and cogent and except some minor contradiction nothing 

could be elicited by defence to show her evidence as doubtful. Her evidence shows 

that she is the neighbour of the accused and that, the house of the accused can be 

seen from her house. Her evidence also shows that the house of the accused is 

adjacent to the Namghar. As the victim was sitting under the date tree near the 

Namghar, where her husband was picking cow-dung at the time of occurrence and 

as the house of the accused is adjacent to the Namghar so, it is quite obvious that 

her husband (PW 8) had the opportunity to notice accused calling the victim, who 

was under the date tree and the victim visiting the house of the accused as she was 

called by the accused. The cross examination of PW 5 Padma Rajbongshi shows that 

she and her husband had visiting  terms with both the accused and the informant. 

Nothing could be shown that she and her husband had any enmity with the accused. 

Evidence of PW 5 and PW 8 inspires confidence of this court. Testimony of PW 4 

Nabanita Rajbongshi, who is the elder sister of the victim brings credence to the 

evidence of PW 5 Padma Rajbongshi. She supported the fact that on the date of 

occurrence, Padma Rajbongshi informed her that her sister, the victim was called by 

the accused to his house. It is disclosed that her sister was a slightly mentally 

retarded child and she on the date of occurrence, in the morning, at about 7 am, 

came out from the house towards the road. Her evidence shows that she 

immediately accompanied Padma towards the road after hearing the  fact that the 

victim went to the house of the accused as called by the accused. She heard noise 

from the house of the accused and immediately, she and Padma came to the house 

of the accused. It is also found from her evidence that the door of the accused being 

knocked by her, the accused immediately fled away from the house after unlocking 

the door and they noticed the victim running out from his house in weeping 

condition. It is informed to them by the victim that she was embraced by the 
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accused from backside and he tried to do bad work with her. Evidence of PW 4 has 

been fully corroborated by PW 5 Padma Rajbongshi. In spite of thorough cross 

examination, no material contradiction could be brought out by defence to dislodge 

her evidence. Nothing could be shown by defence why this witness would falsely 

implicate the accused. Her evidence is found to be cogent and reliable. PW 1 who is 

informant cum father of the victim and PW 2 Parijat Rajbongshi who is the mother of 

the victim also disclosed that the victim informed them  about the incident which  

happened inside the house of the accused. The evidence on record shows that 

prosecution has been able to establish a case u/s 342/354 IPC  against the accused 

beyond reasonable doubt. Accordingly, I find no infirmity with the order of conviction 

passed by learned Trial Court against the accused. The learned Trial Court has 

elaborately discussed why benefit under section 3 & 4 of Probation of Offenders Act, 

1958 was not given to the accused. The accused is an aged person and he  outraged 

the modesty of a minor girl who is also an autistic child. The learned Trial Court 

sentenced the accused to undergo S.I. for 3(three) months for the offence u/s 342 

IPC and S.I. for another period of 6(six) months for the offence u/s 354 IPC. I find 

nothing to interfere with the judgment and order  passed by learned Trial Court. 

Appeal is devoid of any merit and accordingly dismissed. Judgment and order of 

conviction passed by learned Trial Court is affirmed. 

22. Accused is directed to appear before the learned Trial Court within 1(one) 

month. 

23. Appeal is disposed of accordingly. 

24. A copy of judgment be sent to the learned Trial Court. 

25. Return back the LCR to the learned Trial Court. 

           Given under my hand and seal on this 26th day of November, 2018.    

 

 

 
 

SESSIONS JUDGE, NALBARI 
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